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ABATEMENT. 

1. A plea in abatement, that the defendant was a resident and freehold- 
er of another county at the time of the service of the writ, is bad.— 
Mitchell y. Allen. 247 
If a party is not a resident and freeholder, in a different county 
from that in which sued, at the time ofthe issuance of a writ, he can 
not, by acquiring such residence and freehold, after the issuance of 
the writ, and before its service, plead such residence and freehold in 
abatement.—Ib. 247 

. It is a good plea in abatement, that the sheriff who executes the pro- 
cess, is, beneficially, the plaintiff in the action.—Jb. 247 

. Under the statute, several pleas in abatement, may be pleaded to 
the same action.—Jb. 247 

. A plea, averring that an obligation sued on was given in considera- 
tion of the performance of services not yet performed; but which 
shews that the services were in the progress of performance is a 
plea in abatement—and, not being verified by affidavit is demurra- 
ble.—Coaller use, SC. V. Bell. 358 
Wherever the facts of a plea in abatement, do noi appear in the re- 
cord, such plea must be verified by affidavit. —Jb. 338 


ACCOUNT SALES. 
1. Where a planter employs a merchant to ship his crop to a particular 
house, the account of gales, of such house, in relation to the sub- 
ject of the shipment, if established by proof, is good evidence in a 
suit between the merchant and planter, against the latter, that the 
shi _—? hae haa ade aee roine te | ~ bran — Black ; Rich 
s lipme nt pas veecnh made accoraing Lo t 1e€ contract. ack V. itich- 


338 


- = aA 
aras, eiGdiid TT. 


ACCORD AND SATISFACTION. 

i. A plea of accord and satisfaction, to assumpsit on a promissory note, 
that the plaintiff received in full satisfaction and discharge of 
the cause of aciion sued on, a nole or wriling obligatory, payable by 
said plaintiff 10 « third person or bearer; stating us amount under a 

the date of the note)@ held to be a 
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AGENT. 
1, An individual acting as the agent of another, to whom a bill has beer: 
entrusted for the purpose of, and with instructions.to negotiate the 


same, for the object of discharging a bond, due by the latter t 
third person, can not legally, after endorsing such bill, take an as- 
signment of the bond, as indemnity, so as to authorise him to main- 
tain an action on the bond—especially before he has discharged the 
bill as indorser thereof.—Cor § Cox v. Robinson. 91 
2. The situation of an agent under the circumstances, contemplates a 
discharge, not a purchase of the bond; and any redress he is entitled 
to, is on the bill so indorsed by him, when paid, and not on the bond. 
Ib. ‘ 91 
3. An agent will be held to act strictly within the scope of his authori- 
ty; and any acts of an agent not sanctioned by his authority, are 
void, even if for the benefit of the principal, if not adopted by the 
latter.— Jb. 91 


ASSUMPSIT. 

1. In an action of assumpsit brought by a physician, to recover for me- 
dical services, the defendant, upon the plea of non-assumpsit, may 
avail himself of the defence, that the plaintiff had not authority, at 
the time of the services rendered, to practice as a physician.—.Vat- 
thews v. Turnér. 239 

2. A plea of accord and satisfaction, to assumpsit on a promissory note, 
averring, that the plainliff received in full satisfaction and diseharge of 
the cause of action sued on, a nole or writing obligatory, payable by said 
plaintiff, io a third person or bearer ; staling its amount on a vide licet, 

although not stating the date of the note)—held to be a good plea. 
nham et al. v. Ridgel. 102 





ATTACHMENT. 

1, An affidavit in attachment, made by the agent of non-resident plain- 
tiffs, against the goods and effects of a non-resident debtor, stating 
that the plaintiffs resided in the State of New York; that the defen- 
dant was indebted in a certain sum, (describing the demand;) that 
the demand, having been contracted on a credit, was not due; that 
the defendant was not within the State of Alabama, so that ordinary 
process could be served on him—being also a resident of New York; 
that the defendant had not, within the affiant’s knowledge, any pro- 
perty, in the State of his residence, sufficient to discharge the debt; 
and that the process was not prayed with the purpose of vexing or 
harrassing the defendant, or for other improper motive :—Held, a 
sufficient compliance with the requisit®ns of the statute laws of this 
State, to authorise the court to sustain the proceeding.—Pearsoll & 
Stanton v. Middlebrook. 406 

2. The attachment laws of this State are not to be rigidly construed: 
and any slight or formal defects in such proceedings, the courts are 
authorised to suffer amended.— Ib. 406 
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AUTREFOIS ACQUIT. 

1, A plea to an action, auirefois acquit, must show that the judgment of 
acquittal was had upon the merits—or that an issue was determined, 
which brought the merits of the suit before the court trying the cause. 
Burgess § Davis v. Sugg. 341 

AWARD. 

1. Chancery will not lend its eid to distrurb an award, where the party 

making the application, has paid the amount awarded against him; 


and aquiesced in the award for a period of five or six years.—M’- 
Rea v. Buck et al. 155 


BAIL. 
1. The authority of justices of the peace to administer the oath requir- 
. ed in affidavits for bail in civil cases, is not limited to cases within 
their jurisdiction, but extends to all cases where bail is authorised. 
Wykoff, Pickens & Co. v. Taylor. 105 


BASTARDY. 

1. A note executed by one, to a woman as a compromise of proceedings 
against him for bastardy, is valid, and of sufficient consideration to 
sustain a recovery at law.—Robinson v. Crenshaw. 276 

2. That a note, payable to one or bearer, was given for the compromise 
of a proceeding for bastardy, is not an available defence, against its 
recovery, in the hands of an innocent holder.—lJo. 276 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

i. An individual, acting as the agent.of another, to whom a bill has 
been entrusted for the purpose of, and with instructions to negotiate 
the same, for the object of discharging a bond, due by the latter to a 
third-person, can not legally, after endorsing such bill, take an as- 
signment of the bond, as indemnity, so as to authorise him to main- 
tain an action on the bond—especially, before he has discharged the 
bill, as indorser thereof.— Cor & Coz v. Robinson. 91 

_ The situation of an agent, under the circumstances, contemplates a 
discharge, not a purchase of the bond; and any redress he is entitled 
to, is on the bill so endorsed by him, when paid, and not on the bond.— 
Ib. 91 

3. The drawer of a bill of exchange, is entitled to notice of non-pay- 

ment, wherever it appears that he has any funds whatever in the 

hands of the acceptor.—Hill v. Norris. 114 

4, So, if there be a running account between the drawer and drawee; 

and the former has a bona fide reason to believe that his draft will be 

honored, he has a right to notice.—Jb. 114 

5. Under a plea (upon which issue is joined,) to a suit brought on a 

note, that the plaintiff is not the tegal holder thereof, the defendant has 
the right to contest the authority of the plaintiff to sue on the-paper, 

upon which action is commenced.—Bryant vy. Owen. 134 
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6. In an action on a promissory note, brought by the assignee thereol, 
which hote was given for the price of.a slave, purchased on an ab- 
solute warranty of soundness—held, that evide »nce of the unsound- 
ness of the slave, at the time of the sale, (amounting to an entire 
failure of consideration,) was sufficient to entitle the defendant to a 

-verdict, without proof that the vender knéw of the unsoundness; and 
without. proof of an offer to. return the slave—it appearing that the 
slave died so soon after the sale, as to render a return impractica- 


ble.—Morehead v. Gayle. 224 
7. Alea to an action ona note, payable in specific articles, that the 
° defendant was prepared, on the maturity of the note, to deliver pa 


of the articles, is bad, on demurrer; but where the plaintiff takes 

issue on such a plea, and its averment is proved, the issue should |! 
found in favor of the defendant.— Cowan v. Harper. 236 
8. In such case, held, error for the court, in reference to two pleas, to 
instruct the jury, that the pleas admitted a balance debt, which they 
should find for the plaintiff.—Jb. 236 
9. The statutes of this State, in relation to proceedings at law, in case 
of a lost note, have not deprived chancery of jurisdiction on the same 
subject.— Tindall v. Childress & May. 250 
10. A note executed on sufficient consideration, but lost by an assignee 
on a horse race, can not be avoided by the payor, in the hands of a 
subsequent innocent holder, under the statute of 1807, on the sub- 
ject of gambling considerations.—J). | 250 
11. The statute of 1807, on the subject of gaming, does not embrace 
the case of a transfer or assignment of a note, won at gaming.— 
250 
12. Where a bill of exchange has been drawn by a firm, in favor of one 
of the members thereof, ‘and indorsed to a stranger, the latter is en- 
titled to maintain an action thereon against the draw er, notw ithstand- 
ing the fact that the payee is a partner.— Hazlehurst vy. Pope. 259 


13. Where one becomes the indorsee of a bill of exchangs, in trust, to 
secure the payment of debts due by the indorser to other persons, 
and afterwards executes'a release under his individual signature, 
such release cannot be determined by the court (without the in- 
tervention of a jury) to be a release as to the bill so indorsed in 
trust.—Jb. 259 

14. A note executed by one, to a woman, as a compromise of proceed- 
‘ings against him for bastardy, i is valid, and of sufficient considera- 
tion to sustain a recovery at law. —Robinson v. Crenshaw. 276 


15. That a note payable to one, or bearer, was given for the compro- 
mise of a proceeding for bastardy, i is not an av ailable defence, against 
its recovery, in the hands of an innocent holder.—Jb. 276 
16. The statute of 1812, on the subject of promissory notes, &c., does 
not embrace, in #ts provisions, a note payable to bearer, so that the 
illegality of the consideration of such note, can be available as a de- 
fence against its recovery, in the hands of a bona fide innocent 
holder.—J) 276 
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. A plea of accord and satisfaction, to assumpsit on a promissory note, 
averring, that the plainti iff received in full salis _— ion and di ischarge of 
the cause of action sued oii, a note or wriling obligatory, payable by. said 

plainti iff to a third person or bearer; staling i s amount on a vide licet, 

(although not stating the date of the note)—held to be a good plea. 


a | 


— Dunham, et al. v. Rideel. 402 
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Where the ine oe of a bill of « xchange, | had resided within sixteen 
or eighteen miles of the seat of justice of the county, in which he 
lived, and where he had been in the habit of receiving his letters; 
but during a pericd of three months, had received his letters at an- 
other oflice, within fourteen miles of his residence—held that notice of 
the dishonor of his bill, sent in due time fo the first post office, was 
sufficient diligence to charge him.— Ue Grew v. Ti yl 428 


mun. 


S OF REVIEW. ‘ 
“Bills of Review must be for error in point of law, apparent on the 


ge of ihe decree—or for some new matter of fact relevant to the case, 
and discovered since P ublication passed; and which could not have 
been discovered, by reasonable diligepce before.—Cailer, $c. v. 


rentras eh at. 417 


The errors in law, against which relief can be had by a bill of re- 
view, must be such as arise rather from obvious mistake, or inadver- 
tence, appearing on the tace of the decree; or, (if the facts are not 
there stated) at I ast of record f alleged error in the deliber- 


than of 
ate judgment of the Chancellor on a debatable question of law, or 





of equitable right.—/b. , 417 
Bills of review will not be sustained on the ground of the discovery 
of new parol proof, relative to a fact, particularly in issue before the 
former hearing.—JD. 417 


A new fact, not known to have existed at a former hearing, and 
which a party had no reasonable opportunity of ascertaining—may 
properly be the ground of a bill of review.~Jb. 417 
But where newly discovered evidence is in writing or of record, a 
review will be granted, notwithstanding the fact to which such evi- 
dence alludes, may have been in issue before.—Ib. 417 
On a bill of review, (where the decree contains the facts on which 
it has been render d,) a party will not be permitted to show, that 


matters decreed, are at variance with other proofs in the cause: but 
must show errors in law, appar nt inthe body of the decree; or new 
matter discovered since the publicalion.—Jb. 417 


The English rule of ch: anes y, formerly requiring that evidence of 
new matter, to authorise a bill of review, should have come to light 
after the decree. has been relaxed; and it is sufficient, if such new 


matter be discovered subsequent to publication. —=Jh, A417 
\ billoef review n 2 matter of fact, must be by special leave of 
court, and ath‘of the newly discovered matter.—Jb. 417 

A bill of review neld net grantable, on vague and uncertain allega- 


tions, where it appeared, that the party applying for it, had: failed to 
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6. In an action on a promissory note, brought by the assignee thereof, 
which hote was given for the price of-a slave, purchased on an ab- 
solute warranty of soundness—held, that evidence of the unsound- 
ness of the slave, at the time of the sale, (amounting to an entire 
failure of consideration,) was sufficient to entitle the defendant toa 

-verdict, without proof that the vender knéw of the unsoundness; and 
without. proof of an offer to. return the slave—it appearing that the 
slave died so soon after the sale, as to render a return impractica- 
ble.—Morehead v. Gayle. 224 

7. A plea to an action ona note, payable in specific articles, that the 
defendant was prepared, on the maturity of the note, to deliver part 
of the articles, is bad, on demurrer; but where the plaintiff takes 
issue on such a plea, and its averment is proved, the issue should be’ 
found in favor of the defendant.— Cowan v. Harper. 236 

8. In such case, held, error for the court, in reference to two pleas, to 
instruct the jury, that the pleas admitted a balance debt, which they 
should find for the plaintiff. —Jb. 236 

9. The statutes of this State, in relation to proceedings at law, in case 
of a lost note, have not deprived chancery of jurisdiction on the same 
subject.— Tindall v. Childress § May. 250 

10. A note executed on sufficient consideration, but lost by an assignee 
on a horse race, can not be avoided by the payor, in the hands of a 
subsequent innocent holder, under the statute of 1807, on the sub- 
ject of gambling considerations.—J0. _ 250 

11. The statute of 1807, on the subject of gaming, does not embrace 
the case of a transfer or assignment of a note, won at gaming.— 
db. 250 

12. Where a bill of exchange has been drawn by a firm, in favor of one 
of the members thereof, and indorsed to a stranger, the Jatter is en- 
titled to maintain an action thereon against the drawer, notwithstand- 
ing the fact that the payee is a partner.— Hazlehurst v. Pope. 259 

13. Where one becomes the indorsee of a bill of exchangs, in trust, to 
secure the payment of debts due by the indorser to other persons, 
and afterwards executes'a release under his individual signature, 
such release cannot be determined by the court (without the in- 
tervention of a jury) to be a release as to the bill so indorsed in 
trust.—Jb. 259 

14. A note executed by one, to a woman, as a compromise of proceed- 
‘ings against him for bastardy, is valid, and of sufficient considera- 
tion to sustain a recovery at law.—Robinson v. Crenshaw. 276 

15. That a note payable to one, or bearer, was given for the compro- 
mise of a proceeding for bastardy, is not an available defence, against 
its recovery, in the hands of an innocent holder.—Jb. 276 

16. The statute of 1812, on the subject of promissory notes, &c., does 
not embrace, in its provisions, a note payable to bearei, so that the 
illegality of the consideration of such note, can be available as a de- 
fence against its recovery, in the hands of a bona fide innocent 
holder. —Jh. r 276 
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A plea of accord and or SEE to assumpsit ona promissory note, 
averring, that the plaintiff reccived in fu ll salis —_ on and discharge of 
f ou, a note or writing ol b ieatlory, payable by. said 
plaintiff to a third person or bearer; stating ils amdunt on a vide licel, 


the cause of aclion suec 


(although not stating tie date of the note bearer to be a good plea. 
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Where the mal ker of a bill | of exchange, had resided within sixteen 
or eighteen miles of the seat of justice of the county, in which he 
lived, and where he had been in the habit of rec eiving his letters; 
but during a pericd of three months, had received his letters at an- 
other office, within fourteen miles of hisresidence—held that notice of 
the dishonor of his bill, sent in due time fo the first post office, was 
Me Grew v. Toulmin. 


sufficient diligence to charge him.—.Ye Grew v. 


BILLS OF REVIEW. 
Bills of Review must be for error in point of law, apparent on the 
face of ihe decree—or for some new matter of fact relevant to the case, 
and discovered since public: ition passed; and which could not have 
been discovered, by reasonable diligeyce before.—Cailer, Sc. v. 
Shi¢ lds el al, 417 

. The errors in law, against which relief can be had by a bill of re- 
view, must be such as arise rather from obvious mistake, or inadver- 
tence, appearing on the face of the decree; or, (if the facts are not 
pny stated) at least of record—than of “alleged error in the deliber- 
ate judgment of the Chancellor on a debatable question of law, or 
of equitab le right.—Jb. , 417 
3. Bills of review will not be sustained on the ground of the discovery 
of new parol proof, relative to a fact, particularly in issue before the 





former hearing.—Jb. 417 
4. A new fact, not known to have existed at a former hearing, and 


* which a party had no reasonable opportunity of ascertaining—may 


properly be the groun@ of a bill of review.~—Jb. Al7 
5. But where newly discovered evidence is in writing or of record, a 
review will be granted, no twithstanding the fact to which such evi- 
dence alludes, may have been in issue before.—Jb. 417 
6. On a bill of review, (where the decree contains the facts on which 
it has been rendered,) a party will not be permitted to show, that 
matters decreed, are at variance with other proofs in the cause: but 
must show errors shee law, apparent inthe body of the decree; or new 
matter discover ta since the publicalion.—Jb. 417 
The English rule of chance ‘y, formerly requiring that evidence of 
new matter, to authorise a bill of review, should have come to light 
after the decree. has been relaxed; and it is sufficient, if such new 


matter be discovered subsequent to publication. —= Jb, 417 

1 bill of review n 2 matter of fact, inust be by special leave of 
court, and u! ith‘of the newly di overed matter.—IJb. 417 

), A bill of review neld net grantable, on vague and uncertain allega- 


tions, where it appeared, that the party applying for it, had failed to 
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avail himself of an appeal: and also, where, by the terms of the de. 
cree, he (being an infant) had six months after arriving at age, tu con- 
test the decree, sought to be reviewed.—Ib. Alt 


BONDS. 


1. An action of debt on the bond of an executor or administrator, to 


enforce asettiement of accounts, and the payment of a legacy; can 
not be sustained until a decree has been rendered by the orphans’ 


court.— The Judge of Madison Couniy Couri v. Looney, et al. 70 
. It is a good ground for quashing a writ of certiorari, that but one 
boa] tw) > >] 


bond is given, and but one writ issued, to carry up two cases.— Sinith 


v. Hearne. - 81 
. But this defect can only be taken advantage of, at the first term to 
which the writ of cerfiorart is returnable.—Jb. $1 


. Aplea toa suit on a bond, conditioned for the forthcoming of a slave 


(levied on) on the day of sale, thet ihe siave died before the commence- 
ment of ihe suil is bad.— Burgess & Davis v. Sugg. 341 


. Where the penalty of an injunction bond, was for the sum of sir 


hundred and sixly-stz and two third cents; and the condition thereof 
restrained the obligor from bringing suit on, or disposing of, a note, 
the amount of which was three hundred and thirty-three and one third 
dollars, held, (in an action on the bond,) that the meaning of the 
penalty of the bond was not so obviously siz hundred and sizty-sir 
and two-thirds doliars, as to authorise the court to regard it as a bond 
for that amout.—Hamuer, ef al. v. Bobb use, Sc. 383 


. Where A and B being obligors in a bond, given under the act of 


1812, (on laying claim to property, levied on by a Sheriff,) on the 
property having been found subject to the execution, paid the judg- 
ment obtained against their surety, on the bond; and afterwards, wher 
the same property was again levied on under other executions, pro- 
cured the issuance of an execution on the judgment, on which that 
had issued upon which the right of property was tried, and had it le- 
vied on the same property; and it was sold under all the executions: 
—held, that the. proceeds were to be applied to the benefit of the ex- 
ecution paid off by A and 3.—Mills v. Williams. 390 


CERTIORARI. 


1. It is a good ground for quashing a writ of certiorari, that but one 


bond is given, and but one writ issued, to carry up two cases. - 


Smith v Hearne. 81 

2. But this defect can only be taken advantage of, at the first term to 

which the writ of ceriiorari is returnable.—Jb. 81 
CHANCERY. 


1. The fact, that the County court has before it a question of the in- 


debtedness of a garnishee to a debtor, will not preclude other cre 
ditors from interposing, in Chancery, against, a judgment, on such 
Q 


garnishment.—Eaton v. Paterson & Hinchman. , 
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. An amount paid for a judgment, (to enjoin which a bill had been fi- 


led,) less than it was rendered for, hel@ not to be inadequate under 
the facts.—Ib. 9g 


. Acourt of Equity will always prefer the oldest lien of a creditor on 


the estate of a debtor, where proper dilligence is exercised.—Ib. 9 


. Where a creditor has been first in point of time, in pursuing legal 


means to obtain payment of his debt; his lien in equity will be ex- 
tended back to the time when his legal remedy failed.—Jb. 9 


. But this principle is not to be so construed, as to prevent a debtor 


from preferring one bona fide creditor to another.—Jb. 9 


. It is not competent for a court of law to dismiss a suit, commenced 


in such court, and to enter up judgment for costs against a plaintiff, 
on the ground that the plaintiff has been perpetually enjoined in 
chancery from proceeding. —Rogers & sons v. Smiley §& Griffin 49 


. In such case, if the plaintiff? does not discontinue his ac tion, it be- 


comes destroy ed of itself: and the proper practice would seem to be, 
for the court of law on being certified of the injunction, to order the 
matter spread upon the record, where it would remain.--Jb. 49 


. The neglect of a party ina trial at law, to avail himself of a con- 


tinuance or new trial, when he could have done so, is no ground 
for the interference of Chancery, in his behalf.—.Vaylor vy. Phillips. 
58 


. Chancery will not lend its aid to disturb an award, where the party 


making the application, has paid the amount awarded against him; 
and acquiesced in the award, for a period of five or six years.—M’- 
Rea v. Buck et al. 155 


. Chancery will not relieve against a judgment at law, in trover, be- 


cause recovery was had by the plaintiff, of a larger estate, than, as 
was alleged, he was entitled to, the defendant having omitted to es- 
tablish, in the suit at law, the particular nature of the plaintiff’s in- 
terest, by competent proof. —M’ Gowen et al. v. Young. 160 


. So, wheve a plaintiff having a life-estate in slaves, brought trover 


to recover their possession, ‘and the action was defended ‘by the re- 
mainder man, who offered no proof of his residuary interest; the 
latter held, unentitled to relief in Chancery, on the allegation, that 
the jury not taking the particular estate of the plaintiff into conside- 
ration, gave the value of the absolute property, as damages in the 
suit at law.—Jb. 160 


. An answer in Chancery can only be taken as true, so far as re- 


sponsive to the bill, w here the complainant replies and puts the an- 
swer in issue. —Bates v. Murphy. 161 


. But when a complainant neither replies nor puts the answer in issue, 


by any course, indicating an intention to contest the facts alleged, 
then the answer must be taken as true.—Jb. “161 


. Semble—That Chancery would be competent to relieve against an 


excessive judgment, obtained in trover, by a mortgagee; but it 
should appear that the judgment at law, was properly defended by 
the defendant: and he must have omitted no effort for defence, avail - 
able to him at law.—Jb. 16° 





15. The statutes of this State in relation to proceedigs at law, in case of 







a lost note, have not deprived Chancery of jurisdiction on the same 
subject.— Tindall v. Childress and May. 250 
16. That a trustee, in a deed of trust, @n: ide to secure liabilities, incur- 
‘red by the ceséui gue use, declined making oath to the trust property, 
in order to determine the right of the property against executions 
levied on it; held, not to be a sufficient equity to sustain a bill.— 


Dunean and Lane v. Simmons. 356 
7. If such trustee had refused to make the claim, Chancery could be 
resorted to.—Jh. 356 


18, Where A, being the administrator of his father’s estate; and, to se- 


cure certain family slaves, procured an agent to attend the sale of 


the estate, and purchase the slaves in question, at a fair price: and, 
B, having a deed of trust upon the slaves, (which was wholly un- 
know n to the administrator or the agent,) attended the sale, byt con- 


cealed the existence of the decd; and, afterwards took possession of 


the slaves, in the night time, and under circumstances to induce A 


to believe that they were about to be removed without the limits of 


the State: Heid, that these circumstances, especially the conceal- 
ment of the deed, and the fact of the slaves being family property, 
so as to, render their restoration, in specie, desirable; presented a 
proper case for chancery jurisdiction, and authorised tlle issuance of 
a ne exeal.—Baker v. Rowan. 361 


19. To constitute a necessary party to a suit in Chancery, there must 


exist not only a nominal title or interest, but : an imieresi in fact; or 
such an agency or trusi in right of another, as to make his recognition 
as a parly esseniial to the securii fy of ihe pr ucipal or ceslur que trust.— 

361 


. 


20. Bills of -review must be {or error in point of law, apparent on the 


facs of the decree—or for some new matter of fact relevant to the case, 
and discovered since publication passed; and which could not have 
been discovered by reasonable diligence before.— Caller Sc.v. Shields 
et al. ALT 


21. The errors in law, against which relief can be had by a bill of re- 


view, must be such as arise rather from obvious mistake,-or inadver- 
tence, appearing on the face of the decree; or, (if the facts are not 
there stated) at least of record—than of alleged error in the delibe- 
rate judgment of the Chancellor on a debateable question of law, or 
5: equitable right.—Jb. 417 
Bills of review will not be sustained on the ground of the discovery 
“a new parol proof, relative to a fact particularly in issue before the 
former hearing.—Jb. AIT 


23. A new fact, not known to have existed at a former hearing, and 


which a party had no reasonable opportunity of ascertaining—may 
properly be the ground of a bill of review.---Jh. “‘~" 
24. But where new ly discovered evidence is in writing or of record, 

review will be granted, notwithstanding the fact to which such evi- 
dence alludes, may have been in issue before.--- tb 417 





































se ol 
same 
250 
\cur- 
erty, 
‘ions 
L— 
356 
1 be 
356 
) se- 
le of 
and, 
un- 
con- 
yn of 
cc A 
ts of 
seal- 
arty, 
ed a 
e of 
361 
must 
t; or 
ition 
t.— 
361 
the 
ase, 
lave 
elds 
A417 
" re- 
ver- 
not 
ibe- 
r, or 
417 
very 
the 
417 
and 
nay 
417 
dj, a 
evi- 


417 





Se a, 





INDEX. 488 


25. On a bill of review, (where the decree contains the facts on which 
it has been rendered,) a party will not he permitted to show, that 
matters decreed are at variance with other proofs in the cause: but 
must show errors in law, apparent in the body of the decree; or new 





matter discovered since the pu blication.—Ib. A417 
The English rule of chancery, formerly requiring that evidence of 
7 t ‘to authorise a bill of review, should have come to light 
after t ree has been relaxed; and it is sufficient for such new 
mwitter be discovered subsequent to publication. —JD5, Al7 
A bill of review upon a matter of fact, must be by special leave of 
the court, and th of iewly discovered matter.—Jb. 417 
A bill of review, held not grantable, on vague and dncertain allega- 
tions, where it appeared, that the p arty applying for it, had failed to 
avail himself of an a !: and also, where, by the terms of the de- 
cree, ing an infant) hac six months after arriving at age, to 
contest the decree, sought to he reviewed.—JA. ‘ A1T 
The action of debt is maintainable in this State, on a decree in Chan- 
cery, for the payment of money, rendered in another State—Green 
v. Foley. . 441 
Where the decree in such case adjudged’the rate of interest to be 
charged on the decree, held, not error, that the court in the action 
of debt, in giving judgmen ” on demurrer, g gave such judgment for 
the interest, without the intervention of a jury.—Jb. 441 
Where the action on such decree made in favor of three adminis- 
rators, was brought in the name of one administrator; and his decla- 


ratio 
---held, that the action was properly brought in the name of the re- 


n 


averred, that two of his co-administrators had been removed 
1 


maining administrator.---1d. 441 
Held, not essential in such a suit to aver that the plaintiff ’s intes- 





tate had, at the time of his death, no known place of residence in 
this State; and that no letters of administration in this State had 
been sued out.---I). 441 


33, Whether a decree in Chancery, rendered in a country foreign tothe 
United States, could form the ground of an action at law in this State, 
Quere?---Ib. 441 
34. Semble—Decrees in Chancery in other States, are embraced with- 
in the spirit and meaning of the constitutional provision, giving the 
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same effect to a judgment in other States, which it has in the State 
where rendered.---£0. 441 


OF COURTS 

dement of a Circuit court, in dismissing a clerk from office, 
> Inqui into on writ of error.---Callahan v. The Slate. 379 
preceeding may be properly prosecuted in the name of the 
--Ib. 379 


3. A Circuit cougt, under the act of 1819, cannot legally dismiss a clerk 


of such court froin df fice, unless charges be exhibited against him, 


and the facts be found by a jury.--Ib. 379 


vol. 





62 
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CONSTITUTION. 

1. Semble—The prohibition against the passage of ex post facto] aws itt 
the constitution of the United States, applies to criminal, not ‘civil 
cases.—Aldridge v. The Tuscumbia, Courtland and Decatur Rail 
Road Company. 199 





CONSIDERATION. 
1. To constitute an equitable lien, there must be a consideration, not 
only good, but valuable and adeqtate.—Eatlon v. Pallerson & Hinch- 
man, 9 

2. What is an adequate consideration, can only be defined to be one 
not so disproportionate.as to shock the sense of morality and fair 

' dealing.—Ib. 9 

3. An amount paid for a judgment, (to enjoin which a bill had been fi- 

Jed,) less than it was rendered for, held not to be inadequate under 

the facts.—Ib. 9 

4. In an action on a promissory note, brought by the assignee thereof, 

which note was given for the price of a slave, purchased on an ab- 

solute warranty of soundness—held, that evidence of the unsound- 

‘ ness of the slave, at the time of the sale, (amounting to an entire 
failure of consideration,) was sufficient to entitle the defendant toa 
verdict, without proof that the vender knew of the unsoundness; and 
without proof of an offer to return the siave—it appearing that the 
slave died so soon after the sale, as to render a return impractica- 

ble.— Morehead v. Gayle. 224- 
5. An obligation unde¥Y seal, to pay the debt of another, may be im- 
peached, for want of sufficient consideration; and is not recoverable 
where such defence is made, unless the plaintiff shews that a valid 
consideration existed.—Alsobrook v. Southerland, et al. 267 
6. A note executed by one, to a woman, as a compromise of proceed- 
ings against him for bastardy, is valid, and of sufficient considera- 
tion to sustain a recovery at Jaw.—Robinson v. Crenshaw. - 276 
7. The statute of 1812, on the subject of promissory notes, &c., does 
not embrace, in its provisions, a note payable to bearer, so that the 
illegality of the consideration of such note, can be available as a de- 
fence against its recovery, in the hands of a bona fide innocent 


holder.—Jb. 276 





CONTRACT 
1, E and B having, by a joint letter, authorised a factor to purchase 
goods, according to a stated contract, and the purchase being accor- 
‘dingly made; held, that E and B were directly liable to the vendor 
of the goods for the purchase money. — Edwards & Bonner v. Benham 
& Co. 147 
2. Where A joined Bin a letter ordering the purchase of goods; the 
fact that the goods were used by B, is no grovnd of discharge to A 
me appearing that the purchase was made on their joint credit.— 
b. . 147 
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3. Where it appeared that one agreed to perform services, for a stated 


int time, which he did within seven days, and the court left it to the jury 
vil to determine, whether the loss of the seven days was a failure to 
ail perform; and the bill of-exceptions did not shew, but that other proof 
Ig . was made; or other facts were involved in the question so left to the 


jury; the appellate court refused to reverse.—Shaw v. Wallace. 193 
4. A, purchases land from the United States and pays one-fourth of 


ot the purchase money, and while the title is in this situation, he leases 
h- a portion of the land to B, and agrees that he shall build thereon and 
9 quietly occupy the same, so long as he performs certain conditions: 
ne under these circumstances, if C purchase the land from A, and ob- 
ir tain a patent from the United States, in his own name as assignee of 
3 A, with a knowledge of B’s lease, the land is purchased subject to 
i the lease, and C is bound by it in the same manner that A had been 
od bound.— Dearing v. Hall. 243 
3 5. Where one became the purchaser of a diseased slave, at 4 stipula- 
f; ted valuation, under an agreement that she was to be retained, and 
‘1 if she did not recover, was not to be paid for:—held that the period 
- of the slaves recovery was limited to the maturity of the note, given 
ad for her value; or at least, to the expiration of such reasonable time, 
a as ajury might determine.— Tarver v. Richardson and Rice. 331 
d 6, Where, in such a case, several months after the sale, the slave was 
6 tendered the vendor, but refused; and subsequently sold by the ven- 
r dee for less than the price, first stipulated to be paid in the event of 
4- her recovery; held, that the vendee did not thereby become liable 
4 for the original price; but that he had the right to sell for the benefit 
of the vendor.— Jb. 331 
CORPORATION. 


1. The school commissioners of the several townships in this State, 
are bodies corporate, and may sue as such.—The School Commis- 
stoners v. Dean & McDade. 190 
. They are properly designated as ‘School Commissioners” of the 
 sdcoaahtg describing its number and range; and it is not necessary 
that they should be described as commissioners of the Sizteewth Sec- 
tion of such a township.—Jb. 190 


COSTS. 
1. That a judgment for costs is'rendered against a party, for whose use 
a suit is prosecuted, without including ‘the nominal plaintiff, is no 
error.—Coalter v. Bell. 358 


COURTS, JURISDICTION OF. ‘ 

1. A court that first commences the exercise of its powers, cannot be 
obstructed in the legitimate exercise of them, by another court of on- 
ly co-ordinate and equal jurisdiction. —Eaton ¥. Patlerson & Hinch- 

man. 9 
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2. The fact, that the County court has before it a question of the in- 
debtedness of a garnishee to a debtor, will not preclude other cre- 
ditors from interposing, in Chancery, against a judgment, on such 
garnishment.—Eaton v. Paterson & Hinchman. 9 











































COURTS OF JUSTICES OF THE PEACE. 
1. It is competent for a party, when sued before a justice of the peace, 
for a sum over twenty dollars, to prove by his own oath a set-off to 
the plaintiff ’s demand, provided the set-off does not exceed twenty 
dollars.— Thomson v. Jones. 46 

2, But a defendant will not be permitted, after judgment has been ren- 
dered against him by a magistrate, for a sum exceeding twenty dol- 
lars, to pay a part, so as to reduce the claim below that amount, and 
take the case into another court by appeal, and claim the benefit of 

» his own oath, so as to swear off the balance.—JD. 46 
3. Where appeal has been taken from a justice’s decision to the county 
or Circuit court, the decree or judgment of the latter on the merits, 
will not be revered, merely because the pleadings are imperfect or in 
short.— Clark v. Bostick. 66 
4. The authority of justicesgof the peace to administer the oath requir- 
ed in affidavits for bail in civil cases, is not limited to cases within 
their jurisdiction, but sxtends to all cases where bail is authorised.— 
Wykoff, Pickens Co. v. Taylor. 105 
5. Where an execution, issued by a justice, runs into a different coun- 
ty from that in which issued, and is indorsed by another justice, un- 
der the statute; it is not necessary to render the execution evidence, 
to prove the signature of the issuing magistrate,—Burgess §& Davis 


v. Sugg. 34! 
COUNTY COURT. 


1. The fact, that the county court has before it a question of the in- 
debtedness of a garnishee to a debtor, will not preclude other cred- 
itors from interposing in Chancery, against a judgment on such gar- 
nishment.— Eaton v. Patterson & Hinchman. 4 


/ 


COVENANT. 
1. Where one agrees, by covenant to pay a certain sum of money, for 
the rent of land for one year, the covenant is dependent, and the 
permission to enjoy the land, is a condition precedent.— Thomson v. 

‘ 60 

2. Where there is a general averment of performance on the part 
of the plaintiff, and the defendant pleads that the plaintiff had not 
performed the covenant on his part, on which plea issue is joined, 

and a verdict had in favor of the plaintiff, the want of a special aver- 
ment of performance by the plaintiff, will be cured under the stat- 

ute of jeofails.— Thompson v. Gray. 60 
3.°A covenanted to pay B one thousand dollars, “‘ in Huntsville or 
Tennessee Bank notes, of good standing in Huntsville ”—Held, 
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that in a suit to recover the said sum, evidence of the value of T'en- 


vo 


nessee notes in Tennessee, was inadmissible.— Searcy v. Fearn, 128 


DEBT. 


1, An action of debt on the bond of an executor or administrator, to 


enforce ascttlement of accounts, and the payment of a legacy; can 
not be sustained untila decree has been rendered by the orphans’ 
court.— The Judge of Madison County Court v. Looney, et al. 70 


2. The action of debt is maintainable in this State, on a decree in 


chancery, for the payment of money rendered in another State.— 
Green v. Foley.. 441 


3. Where the decree in such case adjudged the rate of interest to be 


charged on the decree, held not error, that the court, in the action 
rd . . . . af 

of debt, in giving judgment on demurrer, gave such judgment for 

the interest, without the intervention of a jury.—Jb. 441 


4. Where the action on such decree, made in favor of three administra- 


tors, was brought in the name of one administrator; and his declara- 
tion averred that two of his co-administrators had been removed— 
held that the action was properly brought in the name of the remain- 
ing administrator. —Jb. 441 


Py * 5 eae 
5. Held, not essential in such a suit, to aver that the plaintiff’s intes- 


tate, had, at the time of his death, no known place of residence in 
this State; and that no letters of administration in this S ate had been 
sued out.—<Ib. 441 


DEPOSITIONS. 


1. Where the depositions of witnesses, taken under the authority of a 


commission, directed abroad, appeared to have been sworn to be- 
fore the commissioners, that this was sufficient, to authorise the pre- 
sumption, that the witnesses had been sworn ina legal manner, and 
by an officer authorised by law, to administer an oath.—Glover v. 


Millings. 28 


. In such case, held, not essential for it to appear, that the package 


containing the depositions, had been deposited in the post office, by 
the commissioners: such will be presumed to be the fact.—Ib. 28 


. The 11th and 13th sections of the act of 1807, ‘‘concerning witness- 
> 


es,” contain distinct and independent provisions, for taking testimo- 
ny, (in the different modes prescribed,) and a party seeking such 
testimony, is at liberty to select either course.—IJb. 28 


. It need not be shewn, in the record of the testimony taken under a 


commission, that the commissioners adjourned from day to, day du- 
ring the time in which the commission authorised the duty to be dis- 
charged.—JD. 28 


DEVISE. 


1. A devise of estate to certain heirs, and and also to the heirs of one de- 


ceased, to be equally divided among each—vests in the latter, only one 
share.—Billinslea v. Abercrombie. > Se 
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2. Aswhere A by his will bequeathed certain estate, real and person- 
al, to his five children, and ‘‘also to the heirs and legal representa- 
tives of his daughter G, deceased, to be equally divided among each;” 
held that G’s children only took a sixth part, and not each one an 
equal portion with A’s children.—Jd. 24 


DISCONTINUANCE. 

1. Where a writ issues against two, and is served on but one, the plain- 
tiff a right to discontinue as to the party not served, and proceed 
against the other—and in such cases, it is sufficient for the plaintiff 
to state in his declaration, that he does discontinue.—.W’ Rea & M- 
Miilian v. Foster. 143 


DISMISSAL. 

1. It is not competent for a-court of law to dismiss a suit, commenced 
in such court, and to enter up judgment fot costs against a plaintiff, 
on the ground that the plaintiff has been perpetually enjoined in 
chancery from proceeding.— Rogers & sons v. Siniley § Griffin 49 

2. In such case, if the plaintiff does not discontinue his action, it be- 
comes destroyed of itself: and the proper practice would seem to be, 
for the court of law on being certified of the injunction, to order the 


matter spread upon the record, where it would remain.-—Jb. 49 
3. A dismissal, as the term is used in modern practice, does not amount 
to a.retrarit at common law.—Bullock v. Perry, Adm’r. 319 


4. A plea to an action of debt, averring the existence of a former ac- 
tion for the same cause which had been dismissed by the plaintiff-- 


Heid, not a good plea.—Jo. 319 
5. A dismissal and a non-suit are not equivalent to two non-suits, un- 
der the statute.—Bullock v. Perry, Adm’r of Theiw. . 319 
ELECTION. 
1. In a qui tam action for voting at an.election, without qualifications, 
held— 


First--That the act of voting at an election, is not complete, until 


the ballot is put into the box, when the name of the voter is also en- 


tered on the list kept by the clerks. 

Second—That no forfeiture is incurred, by voting without qualifi- 
cation, unless the voter’s name be inserted on the list of persons vo- 
ting 

Third---That a voter’s name on the lis: of the persons voting, is 

rima facie evidence of his having voted. 

Fourth---That the insertion of a voter’s name, on such list, is not 
the vote, but the highest evidence of the vote---and:such list must 
be produced, or its loss or destruction shown, before parol testimony 
of the fact of voting, is admissible.---Blackwell v. Thompson. 348 


ERROR, AND WRIT ‘OF. 
1. A writ of error will be dismissed, if it appear that parties interest- 
ed have not been joined.—Billinslea v. Abercrombie. 24 
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2, If a motion be made to a court in such indefinite terms, as not, by 
reasonable certainty, to point out the matter objected to, it is not er- 
ror to overrule it, though such matter, if properly presented, might 
have been available.— Glover v. Millings. 28 

3. The appellate court will not consider the propriety, of a decision of 
an inferior court, made in respect to a motion proposed to such court, 
without any proof to sustain it.—Dickerson’§ Wayne v. Toulmin, 52 

4. A record, showing that a motion was made and dismissed in the 
court below, against a sheriff, to compel the payment of money levi- 
ed on one execution, to satisfy another, alleged to be prior in date, 
which discloses no proof, or offer of proof of tne facts; and which mo- 
tion purports to have been made by ‘“ representatives” of a party, 
not shewitg who they were; is too indefinite to authorise a reversal 
for error.—Jb. 52 

5. Where appeal has been taken from a justice’s decision to the cir- 
cuit or county court, the decree or judgment of the latter, will not 
be reversed, merely because the pleadings are imperfect, orin short. 
—Clark v. Bostick. 66 

6. Where a judgment appears to have been rendered against a plain- 
tiff for costs, in a case exceeding twenty dollars, merely on the ex- 
amination of the sworn petition of the defendant, such judgment is 
erroneous.--- Smith v. Hearne. 81 

7. It is a good ground for quashing a writ of certiorari, that but one 
bond is given, and but one writ issued, to carry up two cases.+--Ib. 


81 
8. But this defect can only be taken advantage of, at the first term to 
which the wait of cerliorari is returnable.---Jb. $1 


9. Where a cause appears from the record to have been continued se- 
veral times by the defendant, and the jury find a verdict as on issue 
jotned—in the absence of any, exceptions to the want of an issue in 
the court below, the appellate tribunal will presume such issue to 
have been regularly joined, and lost from the record.— Casileberry v. 
Pearce. 141 

10. If an Inferior ‘court refer a question purely legal, to the determina- 
tion of the jury, it is error.—Shaw v. Wallace. 193 

11. But where it appeared, that one agreed to perform services for a sta- 
ted time, which he did within seven days, and the court left itto the 
jury to determine, whether the loss of the seven days was a failure to 
perform: and the bill of exceptions did not shew but that other 
proof was made, or other facts were involved in the question so left 
to the jury; the appellate court refused to: reverse.—Ib6. 193 

12. In a case, held, error for the court, in reference to two pleas, to 
instruct the jury, that,the pleas admitted a balance debt, which they 
should find for the plaintiff.— Cowan v. Hurper. 236 

13. Where matters of fact, involved in the suit, and proper to be tried 
by the jury, are passed upon by the court, and withdrawn from the 
jury, in the instruction given, it is error.— Matthews v. Turner. 239 


14. That a judgment for costs is rendered against a party, for whose use 
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a suit is prosecuted, without including the nominal plaintiff, is no er- 
ror. — Coalier, use &c. v. Bell. 358 
15. Semble—‘The statute of 1820, providing for the reservation of novel 
and difficult questions, in er iminal cases, was intended to exclude 
misdemeanors.— Callahan v. The Slate. 379 
16. Cases of a civil nature, between the State and an individual, are 
movable of right into the Supre ne court, by writ of error,—Jb, 


e- 
‘ 


3 


r 
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17. The judgment of a Circuit court, in dismissing a clerk from offic 
may be inquired into on writ of error.—J). 

18. Such proceeding mey be properly prosecuted in the name of 
State.—/0. 
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EVIDENCE. 

1. Where the depositions of wilnesses, taken under the authority of a 
commission, directed abroad, 2p} peared to have been sworn to before 
the commissioners; held that this was sufficient, to authorise the 
presumption that the witnesses had been sworn in a legal manner, 
ay ‘by an officer authorised by law to administer an cath.— Glover 

Milling. 28 

2. Tn such case, held, not essential for it to appear, that the package 
containg the depositions, had been deposited in the post office by the 
commissioners: such will be presumed to be the fact.—J. 28 

3. The 11th and 13th sections of the act of 1807, ‘ concerning wit- 
nesses,” contain distinct and independent provisions, for taking tes- 
timony (in the different modes prescribed,) and a party seeking such 
testimony is at liberty to select either course.—J0. 28 

4. It need not be shewn, in the record of the testimony taken under 
a commission, that the commissioners adjourned from day to day, 
during the time in which the commission authorised the duty to be 
performed,——Jb. 28 

5. The long established rule of evidence, that hearsay is not admissible, 

+ will not admit of an exception, in cases where a perty applies for 
his freedom; and where he seeks to establish a fact which living 
witnesses may attest, which fact is not of the known exceptions of 
pedigree, presciption, &c.---Jb. 28 
It is competent for a party when sued before a justice of the peace, 
for a sum over twenty dollars, to prove by his own oath a set off to the 
plaintiff ’s demand, provided the sct-off does not exceed twenty dol- 
lars.--- Thompson v. Jones. 46 

7. But a defendant will not be permitted, after judgment has been ren- 
dered against him by a magistrate, for a sum exceeding twenty dol- 
Jars, to pay a part, so as to reduce the claim below that amount, and 

take the case into another court by appeal, and claim the benefit of 
his own oath, so as to swear off the balance.---Jb. 46 

8. Where the written agreement for‘the renting of land, states the 
land to be in one township, and the declaration ‘conforms ‘to the wri- 
ting, the plaintiff can not give in evidence the occupation of land by 
the defendant in another township.--- Thompson v. Gray. 60 





. 
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9. But if the township was misnamed by mistake, the declaration might 
have stated and set forth the mistake; and then the evidence of the 
use and occupation of the land, intended by the covenant, would 
have been adinissible -- Lb. 60 

In an neti mn of trespass quere clarsum fregit, for taking away a 
house; evidence that the same was taken away with plaintiff’s con- 
sent, is not admissible-under th ‘neral issue, in defence to the ac- 
tion.---Finch’s Er sv. A 83 
A charge inthe declaration, filed in such action, that the *“‘defen-. 
dant broke anc £ ‘i ient averment of 
possession; to authorise the admission of testimony to show that the 
plaintiff was in possession at tlre time the trespass was committed,--- 
ID. . 83 
In this action, evidence of an outstanding title is not admissible on 
the part.of the defendant, to justify a trespass to Jands in the posses- 
sion of the plaintiff. ---Jb. . , 83 
Where A’s close has been entered, and a house removed, which 
house is found on the land of, and occupied by B---in an action of 
trespass, under the plea of not guilty, it is presuma ible that B. is the 
tresp asser, and the onus proband ii of the contrary, rests on the defen- 

dant.---Jh. 83 


The printed statutes of any States of the Union, peree rting to be 
published by authority ofa law ofthe State, are ent ‘d to be receiv- 
ed as evidence, in the courts of this State, of the public acts of such 
State.---Cor §& Cor v. Robinson. .91 
Whether. this rule would be applicable to private acts---quare.---Ib. 
91 
A covenanted to pay one’ thousand dollars in Huntsville or 
Tennessee Bank notes, of good standing 1 ille”—Held, 
that in a suit to recover the said sum, evidence of the value of -Ten- 
nessge notes in Tennessee, was inadmissible.—Searcy v. Fearn, 128 
. The record and testimony of deceased witnesses in a previous suit 
between the same pa: ,.in contracts respecting property,) are ad- 
missible as evidence, in a subsequent suil, to contest the same right, 
ies, or privies in blood, in estate 
orlaw, But such privity must first appear to exist, and such testimo- ° 
ny to have been regularly and judicially taken.—-Bryani v. Owen.134 
- defendant, to an action for malicious prosecution, has a right to 
show, (as proof of probable cause,) what evidenee was given, on 
the prosecution, even though such evidence was given by himself 
alone. —JW' Mahan v. Armstrong. 151 
In an action on-a promissory note, brought by the assignee thereof, 
which note was given for the price of a slave, purchased on an ab- 
evidence of the unsound- 
ness of the slave, at the time of the sale, (amounting to an entire 
failure of considerati 09) was suffictent to entitle thagefendant to a 
verdict, without proof that the vendor knew of the unsoundness; 
and without proof of an offer to return the slave—it appearing that 
vol. 2 63 
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the slave died so soon after the sale, as to render & return impractic- 


able.— Morehead v. Gayle. 224 

20. Under a general replication’to the statute of limitations, a party 

may give in evidence, a subsequent promise willin the time limited, 

Bullock v Perry, dmr. 319 

21. A, having borrowed moncy of B, on an agreement to place in B’s 
_ possession a slave, whose services were to discharge the interest, 1 


until a certain amount was paid; afterwards, on payment of the stip- 
ulated amount, got the possession of the slave: held, in trever to 
regain possession by B, that proof of the value of the services of 
the slave, by way of disclosing that the whole amount | aned, had 
been discharged, was incompetent.—Hamer v. Harrell. 323 
22. Where a planter employs a merchant to ship his crop to a particular 
house, the account of sales, of such house, in relation to the sub- 
ject of the shipment, if established by proof, is 00d evidence ina 
suit between the merchant and planter, against the latter, that the 
shipment has been made according to the contract. —Blac: v. Rich- 
ards, Adi’r. ; 338 
EXECUTIONS. ; %. 

1. Money paid on an execution, to a sheriff after the day on which it 
should be returned, will not amount to a satisfaction of the process 
—and no motion can be sustained against a sheriff under any of the 
statutes, for failing to pay it over—Barton v. Locihart. 109 

2. The return of “satisfied” on an execution is presumed to be legal; 
and a sheriff to avail himself of the above principle, wil] not be per- 
mitted to show by the annexation ofa date, that the execution was 
satisfied after the return day.—-Jb. 

3. Where an execution, issued by a justice, runs into a different coun- 
ty from that in which issued, and is indorsed by nother justice, un- 
der the statute; it is not necessary to render the execution evidence, 
to prove the signature of the issuing magistrate.—Burgess § Davis 


vy. Sugg. 341 
4, An execution does not lose any lien, acquired at the time of its is- 
suance, by being subsequently susperrded in its operation on partic- 
ular property, by proceedings to try the right of such property, claim- 
ed under the act of 1812.— Mills v. Williams. 390 


5, Such execution, (at the time so arrested, as to any particular pro- 
perty, or at any other period,) may rightfully be levied on other es- 
tate of a defendant for satisfaction; and does not lose its preference 
in point of time, over other executions levied, after the time of the 
_ acquired, and arrested by a trial of the right of property.— 

6. Where A and B being obligors in a bond, given under the act of 
1812, (on laying claim to property, levied on by 4 Sheriff,) on the 
property having been found subject to the execution, paid the judg- 
ment obtained against their surety, on the bond; and afterwards, when 

the same property was again levied on under other executions, pro- 
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cured the issuance of an execution on the judgment, on which that 
had issued upon which the right of property was tried, and had it le- 
vied on the same property; and it was sold under all the executions: 


—held, that the proceeds were to be applied to the-benefit of the ex- 
ecution paid off by A and B.—Jb. 390 


lagen: AND ADMINISTRATORS. 
An action of debt on the bond of an executor or administrator, to 
enforce ascttlement of accout its, and the payment of a legacy; can 
not be sustained untila decree has been rendered by the orphans’ 
court.— The Judge of Madison ¢ County Court v. Looney, et al, 70 
2, Where A, being the administrator of his father’s estate ; and, to se- 
cure certain family slaves, procured an agent to attend the ‘sale of 
the estate, and*purchase the slaves in question, at a fair price: and, 
B, having a deed of trust upon the slaves, (which was ,wholly un- 
known to the administrator or the agent,) attended the sale, but con- 
cealed the existence of the deed; and, afterwards took possession of 
the slaves, in the nicht time, and under circumstances to induce A 
to believe that they were about to be removed without the limits of 
the State: Held, that these circumstances, especially the conceal- 
ment of the déed, and the fact of the slaves being family property, 
so as to, render their restoration, in specie, desirable; presented a 
proper case for chancery jurisdiction, and authorised the issuance of 

a ne exeal.—Baker v. Rowan. 361 
3. When an administrator, under an order of court, sells the personal 
estate of his intestate, at a public sale, on a credit of twelve months, 
the debts to be secured by bond an@security, permits one of the pur- 
chasers to carry off such portion of the property as he may have bid 
off, without gi ving security, and is unable afterwards to obtain the 
security, the administrator by such negligence renders himself liable 
to the estate; for the amount thus carried off. .— Bets, Admr. v. Black- 
well’s Heirs. 373 
A decree ofa county court, on final settlement with the administra- 
tor, against such administr: ator, deer: balance which he has become 
liable to pay, rendered in favor'of ‘‘the estate or legal representatives 
thereof,” and awarding execution, is wai for uncertainty.——lb. 373 


e 






a JE ENTRY AND DETAINER. ' 
The complaint of a party, in a proceeding for forcible entry and de- 
gph must show that the plaintiff was in possession.— Wright v. 


Mullens. 219 

2. The word “‘occupancy,”’ does not, necessarily, embrace possession. 

—Ib. 219 
FREEHOLD 


. A plea in abatement, that the defendant was a resident and freehold- 
er of another county at the time of the service of the writ, is bad.— 
Mitchell vy. Allen. 247 
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2. If a party is not a resident and freeholder, in a different county 
‘from that in which sued, at the time of the issuance of a writ, he can 
not, by acquiring such residence and freehold, after the issuance of 
the writ, and before its service, plead such residence and freehold in 
abatement.—Jb. 247 


GARNISHMENT. 
1. The fact, that the county court has before it a question of the in- 
debtedness of a garnishee to a debtor, will not preclude other ered- 
itors from interposing in Chancery, against a judgment on such gar- 


nishment.—Eafon v. Patierson & Hinchman: 9 
GAMING. 

1. An action can not be maintained, in this State, to recover back mo- 

ney, lést on a wager.--- Tindall y. Childress & May. 250 


2. A note executed on sufficient consideration, but lost by an assignee 
on a horse race, can not be avoided by the payor, in the hands ofa 
subsequent innocent holder, under the statute of 1807, on the sub- 
ject of gambling considerations.— Ib. 250 

3. The statute of 1807, on the subject of gaming, does not embrace 
the case of a transfer or assignment of a note, won at gaming.— 

250 


. INFANCY. 

1. Under an issue, formed to try the question Of property between a 
claimant and a_plaintiff in execution, the jury have no right te ren- 
der a verdict against the claimant, on the ground of infancy.---Mun- 
dine v. Perry. 130 

2. The proper course in such case, isto move for an issue to try the 
question of infancy, or for the appointment of a guardian.---Ib. 130 


‘ 


INJUNUTION. 

5. Where the penalty of an injunction bond, was for the sum of six 
hundred and sizxly-siz and two third cents; and the condition thereof 
restrained the obligor from bringing suit on, or disposing of, a note, 
the amount of which was three hundred and thirty-three and one third 
dollats,:held, (i an action on the bond,) that the meaning of the 

nalty of the bond was not so obviously siz hundred and sizly-siz 
and two-thirds dollags, as to authorise the court to regard it as a bond 
for that amount.—Hamner, ct al: v. Bobb use, &c. 383 


INTERRST. 
1. A having borrowed money of B, on an agreement to place in B’s 
possession a slave, whose services were to discharge the interest, un- 

- til a certain amount was paid; afterwards, on payment of the stipula- 
ted amount, got the possession of the slave: held, in trover, to re- 
gain possession by B, that proof of the value of the services of the 
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slave, by way, of disclosing, that the whole amount loaned, had been 
discharged; was incompetent. ---Hamer v. Harrell. 323 . 

. Semble-—T hat where money is loaned, and aslave is taken as secu- 
rity for its re- payment, on a contract that the,use of a slave, shall go 
in disch: arge of the interest---if the value of the services of the slave 
greatly exceeds the legal rate of interest, the contract is usurious 


and void.---J6. 323 


JEOFAILS. 

1. Where there ls a general averment of performance on the part 
of the plaintiff, and the defendant pleads that the P laintif had not 
performed the covenant on his part, on which plea issue is joined, 
and‘a verdict had in favor of the plaintiff, the want of a special aver= 
ment of performance by the plaintiff, will be cured under the stat- 


ute of jeofails.— Thompson v. Gray. 60 
JUDGMENT. 

1. Where a Legg cpap appears to have been rendered against a plain- 
tiff for costs, in a case exceeding twenty dollars, merely on the ex- 
amination of the sworn petition of the defendant, such judgment is 
erroneous.--- Smith v. Hearne. st 

1. A judgment by default will not preclude a party from challenging a 
juror on the trial.— Opoihie-Yoholo v. Mitchell. 125 


JURY AND JUROR. 
1. A judgment by default will not preclude a party from challenging a 
juror on the trial.— Opothle- Yoholo v. Mitchell. 125 

2. Under an: issue formed to try the question.of property between a 
claimant and a plaintiff in execution, the jury have no right to ren- 

der a verdict against the claimant, on the ground of infancy.---Mun- 

_ dine v. Perry 130 
3. The proper course in such case, is to move for an issue to try the 
question of infancy, or for the appointment of a guardian.---Ib. 130 

4. If an Inferior court refer a question purely legal, to the determina- 
tion of the jury, it is error.—Shaw v. Wallace. 193 

5. But where.it appeared, that one agre ed to perform services for a sta- 
ted time, which he did within sevén days, and the court left it to the 

~ jury to determine, whether the loss of the seven days was a failure 
to perform: and the bill of exceptions did not shew but that other 
proof was made, or other facts were involved in the question so left 

to the jury; the appellate court refused to reverse.—Jb. 193 

6. Where matters of fact, involved in the suit, and proper to be tried 
by the jury, are passed upon by the court, and withdrawn from the 
jury, in the instruction given, it is error.—J Matthews v. Turner. ‘239 

9. Where one becomes the indorsee of a bill of exchangs, iin trust, to 
secure the payment of debts due by the indorser to other persons, 
and afterwards executes a release under his individyal signature, 
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such release cannot be determined by the court (without the in- 
tervention of a jury) to be a release as to the bill so indorsed in 


trust.— Hazlehurst v. Pope. 259 
















* LEASE. 

1. A, purchases land from the United States and pays one-fourth of 
the purchase money, aad while the title is in this situation, he leases 
a portion of the land to B, and agrees that he shall build thereon and 
quietly occupy the same, so long as he performs certain conditions: 
under these circumstances, if C purchase the lang from A, and ob- 
tain a patent from the United States, in his own name as assignee of 


4 ; ~grnee . : : 
A, with a knowledge of B’s lease, the land is purchased subject to 
: the lease, and C is bound by it in the same manner that A had been 
bound.— Dearing v. Hall. ; 243 
LIEN. 


1. To constitute ap equitable lien, there must be a consideration, not 
only good, but valuable and adequate.—Eaton vy. Patterson & Hinch- 
man. 9 

2. What is an adequate consideration, can only be defined to be one 
not so disproportionate as to shock the sense of morality and ‘fair 
dealing.—ib. 9 

3. A court of Equity will always prefer the oldest lien of a creditor on 
the estate of a debtor, where proper diligence is exercised.—1b. 9 

_ 4. Where a creditor has been first in point of time, in pursuing legal 
means to obtain payment of his debt; his lien in equity will be ex- 








tended back to the time when his legal remedy failed.—Jb. 9 
5. But this principle is not to be so construed, as to prevent a debtor 
from preferring one bona fide creditor to another.—Jb. 9 






6. An execution does not lose any lien, acquired at the time of its is- 
suance, by being subsequently suspended in its operation on partic- 
lar property, by proceedings to try the right of such property, claimed 
under the act of 1812.—Miull§. v. Willams. 390 

2. Such execution, (at the time so arrested, as to any particular pro- 
perty, or at any other period,) may righfully be levied on other es- 
tate of a defendant, for its satisfaction; and does not | ose its prefer- 
ence, in point of time, over other executions levied, after the time of 


the lien first acquired, and arrested by atrial of the right of property 
, —Ib 390 


7. Where A and B being obligors in a bond, given under the act of 
1812, (on laying claim to property, levied on by a Sheriff,) on the 
property having been found subject tothe execution, paid the judgment 
obtained against their surety, on the bond; and afterwards, when the 
same property was again levied on under other executions, procured 
the issuance o! an execution on the judgment, on which that had is- 
sued upon which the right of property was tried, and had levied on 
the same property; and it was sold undgr all the executions: held, 
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that the proceeds were to be applied to the benefit of the execution 
paid off by A and B.—Ib. 390 


LIMITATIONS, STATUTE OF 
1. Under a general replication to the statute of limitations, a party may 
give in evidence, a sujsequent promise within the time Jimited.— 
Bullock v. Perry, Adu’r of Trew. 319 


MALICIOUS PROSECUTION. 
1. A defendant to an action for malicious prosecution, has a right to 
show, (as proof of probable cause,) what evidence was given on the 
prosecution, even though such evidence was given by himself alone, 


MM’ Mahan v. Armstrong. ; 151 
MISDEMEANOR. 


1. Semble—The statute of 1820, providing for the reservation of novel 
and difficult questions, in criminal cases, was intended to- exclude 
misdemeanors.— Callahan v. The Siale. 379 


MORTGAGE. 


, 1. In controversies respecting mortgages, courts of lay have authori- 


ty to investigate the fact, whether or not the condition has been com- 
plied with, so as to give the mortgagor the benefit of it.—Bates et 
al. v. Murphy et al. 161 
2. In trover by morgagee, the legal measure of his damages, is the 
amount of the mortgage debt. And the law recognises no distinc~- 
tion in this principle, whether against the mortgagor or a stranger. 
1b. , 161 
3. Saving to a mortgagee all legal and necessary protection to his debt, 
the rule seems to be, that the mortgagor or any other person, against 
whom trover is brought, may limit the recovery of the plaintiff, to 
the extent of the mortgage debt actually due.—Jb. 161 


MOTION. 
1. The appellate court will not consider the propriety of a decision of 
an inferior court, made in respect to a motion proposed to such court, 
without any proof to sustain it.—Dickerson & Wayne v. Toulmin, 52 
2. A record, showing that a motion was made and dismissed in the 
court below, against a sheriff, to compel the payment of money levi- 
ed on one execution, to satisfy another, alleged to be prior in date, 
which discloses no proof, or offer of proof of the facts; and which mo- 
tion purports tohave been made by “ representatives” of a party, 
not skewing who they were; is fbo indefinite to authorise a reversal 
for error.—Jb. 52 
3. Money paid on an execution, to a sheriff after the day on which it 
should be returned, will not amount to a satisfaction of the process— 
and no motion, can be sustained against a sheriff under any of the 
Statutes, for failing to pay it over.—Barton et al. v. Lockhart. 109 
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NE EXEAT. ‘ 

1, Where A, being the administrator of his father’s estate; and to se- 
cure certain family slaves, procured an agent to attend the sale of 
the estate, and purchase the slaves in question, at a fair price: and 
B, having a deed of trust upon the slaves, (which was wholly ey 
known to the administrator, or the agent,) attended the sale, but 

concealed the existence of the deed; and afterwards took possession 
of the slaves, in the night time, and, under circumstances to induce 
A to believe that they were about to be rémoved without the limits 
of the State: Held, that+these circumstance’, especially the con- 
cealment of the deed, and the fact of the slaves being family proper- 
ty, so as to render their-restoration, in specie, desirable; presented 
a proper case for Chancery jurisdiction, and authorised the issuance 
of a ne exeat.— Baker v. Rowan. 361 


NEW TRIAL. 

1, The neglect of a party in a trial at law, to avail himself of a con- 
tinuance or new trial, when he could have done so, is no ground 
for the interference of Chancery, in his behalf.—.Naylor v. Phillips. 

; 58 


NON-SUIT. 
1. A dismissal and a non-suit are not equivalent to two non-suits, un- 
der the statute. — Bullock vy. Perry, 2dm’r of Thew. 319 


NOMINAL PLAINTIFF. 
1. That a judgment for costs is rendered against a party, for whose use 
‘a suit is prosecuted, without including the nominal plaintiff, is no 
error.—Coaller y. Bell. 358 


NOTICE. 

I. A notice against a sheriff for failing to pay over money, must show 
that the party intends proceeding for damages, as well as the amount 
collected, and interest; otherwise the former are not recoverable.— 
Barion et al. v. Lockart. ” 109 

2. The drawer of a bill of exchange, is entitled to notice of non-pay- 
ment, wherever it appears that he has any funds whatever in the 

~ hands of the acceptor.—Hill v. Norris. 114 

3. So, if there be a running account befween the drawer and drawee; 
and the former has a bona fide reason to believe that his draft will be 
honored, he has a right to notice.—J0. 114 

4. Where the maker of a bill of exchange, had resided within sixteen 
or eighteen miles of the seat of justice of the county, in which he 
lived, and where he had been in the habit of receiving his letters; 
but during a period of three months, had received his letters at an- 
other office, within fourteen miles of his residence—held that notice of 
the dishonor of his bill, sent in due time fo the first post office, .was 
sufficient diligence to charge him.—Mc Grew v. Toulmin. 428 
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NOVEL AND DIFFICULT QUESTIONS. 
1, Semble—The statute of 1820, providing for the reservation of novel 
and difficult questions, in criminal cases, was intended to exclude 
misdemeanors.—Cailahan v. The Siate. 379 


ORPHANS’ COUR’ 

1. An action of debt on the bond of an executor or administrator, to 
enforce asettlement of accounts, and the payment of a legacy; can 
not be sustained untila decree has been rendered by the orphans’ 
court.— The Judge of Madison County Court v. Looney, et al. 70 

2. A decree of a county court on final settlement with the administra- 
tor, against such administrator, for the balance, which he has be- 
come liable to pay, rendered in favor of “‘the estate, or the legal re- 
presenialives thereo{,” and awarding execution, is void for uncertain- 

373 


PHYSICIANS. 

1. Under the proviso of the 8th section of the act of 1823, on the sub- 
ject of physicians, a parchment, purporting to be a diploma, is not 
evidence of itself, that the college issuing it is a ‘regularly constitu- 
ted medical institution.” -—Hull v. Boddie. 56 


PLEADING. 

1. Where there is a general averment of performance on the part 
of the plaintiff, and the defendant pleads that the plaintiff had not 
performed the covenant on his part, on which plea issue is joined, 
and a verdict had in favor of the plaintiff, the want of a special aver- 
ment of performance by the plaintiff, will be cured under the stat- 
ute of jeofails.— Thompson vy. Gray. 60 

Where the written agreement for the renting of land, stat® the 
land to be in one township, and the declaration conforms to the wri- 
ting, the plaintiff can not give in evidence the occupation of land by 
the defendant in another township.--- Thompson v. Gray. 60 

3. But if the township was misnamed by mistake, the declaration might 
have stated and set forth the mistake; and then the evidence of 
the use and occupation of the land, intended by the covenant, would 
have been admissible.—Jb. 60 

4, Where appeal has been taken from a justice’s decision to the county 
or Circuit court, the decree or judgment of the latter on the merits, 
will not be revsered, merely because the pleadings are imperfect or in 
short.— @lark v. Bostick. 66 

5. In an action of trespass quare clausum fregit, for taking away a 
house; evidence that the sang was taken away with plaintiff’s con- 
sent, is not admissible under the general issue, in defence to the ac- 
tion.---Finch’s Executors v. Alston. 83 


vol. 2.2.4 64 
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6. A charge in the declaration, filed in such action, that the “‘defendant 
broke and entered plaintiff’s close,” is a sufficient averment of pos- 
session, to authorise the admission of testimony to show that the 
plaintiff was in possession at the time the trespass was committed,--- 

. 83 

7. Where A’s close has been entered, and a house removed, which 
house is found on the land of, and occupied by B---in an action of 
trespass, under the plea of not guilty, it is presumable that B. is the 
trespasser, and the onus probandi of the contrary, rests on the defen- 
dant.---Jb. 83 

8. Under a plea (upon which issue is joined,) to a suit brought on a 
note, that the plaintiff is not the legal holder thereof, the defendant has 
the right to contest the authority of the plaintiff to sue on the paper, 
upon which action is commenced.—Bryant v. Owen. 134 

9. Where a cause appears from the record to have been continued se- 
veral times: by the defendant, and the jury find a verdict as on issue 
joined—in the absence of any exceptions to the want of an issue in 
the court below, the appellate tribunal will presume such issue to 
have been regularly joined, and lost from the record.— Castleberry v. 
Pearce. 141 

10. Where a writ issues against two, and is served on but one, the plain- 
tiff a right to discontinue as to the party not served, and proceed 
against the other—and in such cases, it is sufficient for the plaintiff 
to state in his declaration, that he does discontinue.—M’ Rea & M’- 
Millian v. Foster. 143 

. It cannot be plead, in justification to an action of irespass, for 
false imprisonment, that the defendant had reason to believe the 
plaintiff a murderer, whose description he answered.---Sugg v. Pool 

- etal. 196 

12. Such facts can only go in mitigation of damages.---Ib. 196 

13, A plea to an action on a note, payable in specific articles, that the 

@defendant was prepared, on the maturity of the note, to deliver part 
of the articles, is bad, on demurrer; but where the plaintiff takes 
issue on such a plea, and its averment is proved, the issue should be 
found in favor of the defendant.— Cowan v. Harper. 236 

14. In such case, held, error for the court, in reference to two pleas, to 
instruct the jury, that the pleas admitted a balance debt, which they 
should find for the plaintiff.— Cowan vy. Harper. 236 

15. In an action of assumpsit brought by a physician, to recover for me- 
dical services, the defendant, upon the plea of non-assumpsit, may 
avail himself of the defence, that the plaintiff had not authority, at 
the time of the services rendered, to practice as a physician.—Mat- 
thews v. Turner. , 239 


16. A plea in abatement, that the defendant was a resident and freehold- 
er of another county at the time of the service of the writ, is bad.— 

\ Mitchell v. Allen. ; 247 
17. If a party is not a resident and freeholder, in a different county 
from that in which sued, at the time of the issuance of a writ, he can 








SO ee en oe on. ae 


INDEX. ‘506 


not, by acquiring such residence and freehold, after the issuance of 
the writ, and before its service, plead such residerfte and freehold in 
abatement.—Jb. 247 


. It isa good plea in abatement, that the sheriff who executes the pro- 


cess, is, beneficially, the plaintiff in the action.—Jb, 247 


. Under the statute, several pleas in abatement, may be pleaded to 


the same action.—Jb. 247 


. A plea to an action of debt, averring the existence of a former ac- 


tion for the same cause which had been dismissed by the plaintiff— 
Heid, not a good plea.— Bullock v Perry, Admr. 319 


. Under a general replication to the statute of limitations, a party 


may give in evidence, a subsequent promise within the time limited. 
Io. 319 


. A plea to an action, autrefois acquit, must show that the judgment of 


acquittal was had upon the merits—or that an issue. was determined, 
which brought the merits of the suit before the court trying the cause. 
Burgess & Davis v. Sugg. 341 


. A plea to a -suit on a bond, conditioned for the forthcoming of a 


slave, (levied on) on the day of sale, that the slave died before the 
commencement of the suit, is bad.—Jb. 341 


. Where a declaration in a suit has been once passed on by this court, 


and determined good, it will not be again reviewed, when the case is 
brought up a second time; although a declaration, of similar char- 
acter in a different case might be adjudged defective.---Ib. 341 


. A plea, averring that an obligation sued on was given in considera- 


tion of the performance of services not yet performed; but which 
shews that the services were in the progress of performance is a 
plea in abatement—and, not being verified by affidavit is demurra- 
ble.—Coaller use, Sc. v. Bell. 358 


. But such plea cannot be pleaded, after the filing of a plea in bar.--- 


Ib. 358 


. Wherever the facts of a plea in abatement, do not appear in the re- 


cord, such plea must be verified by affidavit. —Ib. 358 


. A plea of accord and satisfaction, to assumpsit on a promissory note, 


averring that the plaintiff received in full satisfaction and discharge of 
the cause of action sued on, a note or writing obligatory, payable by 
said plaintiff to a third person or bearer ; stating ws amount under a 
vide licet, although not stating the date of the note)—held tobe a 
good plea.— Dunham et al. v. Ridgel. . 402 


. Under the statute of this State, authorising a defendant to file as 


many several pleas as may be essential to his defence, it is no ob- 
jection to a special plea, that the facts of such plea would be availa- 
ble under the general issue.---Jb. 402 


. Such a plea, held, not to be forbidden by the rule of practice, which 


prohibits a defendant from filing pleas which form the general issue, 
Ib. 402 





POSSESSION., 
1. A charge in the declaration, filed in an action, that the “‘defen- 
dant broke and entered plaintiff ’s close,” is a sufficient averment of 
possession, to authorise the admission of testiinony to show that the 
laintiff was in possession at the time the trespass was committed.--- 
Finch's Executors v. Alston. 83 
2. In this action, evidence of an outstanding title is not admissible on 
the part of the defendant, to justify a trespass to Jands in the posses- 
sion of the plaintiff.---Jb. 83 
3. The presumption of law is, that he who has possession, has the ti- 
tle.—Jb. 83 
4. The complaint of a party, in a proceeding for forcible entry and de- 
tainer, must show that the plaintiff was in possession.— Wright v. 
Mullens. 219 
5, The word “occupancy,” does not, necessarily, embrace possession. 
—lb. 219 


« 


PRACTICE. R 


1. It is not competent for a court of law to dismiss a suit, commenced 
in such court, and to enter up judgment for costs against a plaintiff, 
on the ground that the plaintiff has been perpetually enjoined in 
chancery from proceeding.— Rogers & sons v. Smiley & Griffin . 49 


. In such case, if the plaintiff does not discontinue his action, it be- 
comes destroyed of itself: and the proper practice would seem to be, 
for the court of law on being certified of the injunction, to order the 
matter spread upon the record, where it would remain.-—Jb. 49 

. The appellate court will not consider the propricty of a decision of 
an inferior court, made in respect to a motion proposed to such court, 
without any proof to sustain it.—Dickerson § Wayne v. Toulsnin. 52 

. A record, showing that a motion was made and dismissed in the 
court below, against a sheriff, to compel the payment of money levi- 
ed on one execution, to satisfy another, alleged to be prior in date, 
which discloses no proof, or offer of proof ofthe facts; and which mo- 
tion purports to have been made by “ representatives” of a party, 
not shewing who they were; is too indefinite to authorise a reversal 
for error.—Jb. 52 

5. A dismissal, as the term is used in modern practice, does not amount 
to a refrazit at common law.—Bullock v. Perry, Adm’r. 319 
6. A dismissal and a non-suit are not equivalent to two non-suits, un- 


der the statute. —Bullock v. Perry, Adm’r of Thew. 319 


PRIVATE PROPERTY, CONDEMNATION OF. 

‘1. The constitution of this State does not pruhibit the condemnation of 
private property by the government, for the public benefit, if compen- 
sation be made to the owner thereof.---Aldridge v. The Tuscumbia, 
Courtland and Decatur Rail Road Company. 199 
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. It is not essential to the exercise of this power, that the property so 
grea doer should be in the continued siete eh of the govern- 
ment, or its agent.---J). 199 

. The. sovereign power which possesses this right of condemning pri- 
vate property, is the same as the law making power. With us it re- 
sides in the people, who have transferred its exercise to their repre- 
sentatives, under such restrictions as are imposed by the constitution. 
—Ib. 199 

A retrospective act of the legislature, which would take away a 
right of property, or dissolve the obligation of a contract, would be 
unconstitutional and void. 199 

5. The condemnation of private property, to the uses and purposes-of 
a rail road company under a charter granted by the legislature, 
which allows to the party whose property is condemned, a just com- 
pensation to be ascertained by a jury; is clearly within the power of 
the legislature. ; ; - 199 


RELEASE. 

Where one becomes the indorsee of a bill of exchangs, in trust, to 
secure the payment of debts due by the indorser to other persons, 
and afterwards executes a release under his individual signature, 
such release cannot be determined by the court (without the in- 
tervention of a jury) to be a release as to the bill so indorsed in 
trust. — Hazlehurst v. Pope. 259 

: j 
RETRAXIT. 
1, A dismissal, as the term is used in modern practice, does not amount, 
in effect, to a retrazxit at common law.—Bullock v. Perry, ~~, 
19 


‘. 


RIGHT OF PROPERTY, TRIAL OF. 

1, Under an issue, formed to try the question of property between a 
claimant and a plaintiff in execution, the jury have no right to ren- 
der a verdict against the claimant, on the ground of infancy. ---Mun- 
dine v. Perry. 130 

. That a trustee, in a deed of trust, made to secure liabilities, incur- 
red by the cesiuz que use, declined ‘making oath to the trust property, 
in order to determine the right of the property against executions 
levied on it; held, not to be a sufficient equity to “sustain a bill.— 
Duncan and Lane v. Simmons. 356 
. If such trustee had refused to make the claim, Chancery could be 
resorted to.—Jb. 356 
. An execution does not lose any lien, acquired at the time of its is- 
suance, by being subsequently suspended in its operation on partic- 
lar property , by proceedings to try the right ofsuch property, claimed 
under the act of 1812.—WMills v. Williams. 3 

45. Such execution, (at the time so arrested, as to any particular pro- 

perty, or at any other period,) may righfully be levied on other es- 
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tate of a defendant, for its satisfagtion; and does not lose its prefer- 
ence, in point of time, over other executions levied, after the time of 
the lien first acquired, and arrested by atrial of the right of property. 
—Ih. 390 
. Where A and B being obligors in a bond, given under the act of 
1812, (on laying claim to property, levied on by a Sheriff,) on the 
property having been found subject tothe execution, paid the judgment 
obtained against their surety, on the bond; and afterwards, when the 
same property was again levied on under other executions, procured 
the issuance of an execution on the judgment, on which that had is- 
sued upon which the right of property was tried, and had it levied on 
the same property; and it was sold under all the executions: held, 
that the proceeds were to be applied to the benefit of the execution 
paid off by A and B.—J. 390 


SCHOOL COMMISSIONERS. 

1. The school commissioners of the several townships in this State, 
are bodies corporate, and may sue as such.— The School Commis- 
sioners v. Dean & Me Dade. 190 

2. They are properly designated as “School Commissioners” of the 
“ownship,” describing its number and range; and it is not necessary 
that they should be described as commissioners of the Sizteenth Sec. 
tion of such a township.— Jb. 199 


SLANDER. ‘ 
1. Words, charging a party with having “broken open and read a let- 
ter,” sent by mail, are not actionable, per se.---Hillhouse v. Peck. 395 


SLAVE. 

1. In an action on a promissory note, brought by the assignee thereof, 
which note was given for the price of a slave, purchased on an ab- 
solute warranty of soundness---held, that evidence of the unsound- 
ness of the slave, at the time of the sale, (amounting to an entire 
failure of consideration,) was suflicient to entitle the defendant to a 
verdict, without proof that the vendor knew of the unsoundness; 
and without proof of an offer to return the slave—it appearing that 
the slave died so soon after the sale, as to render a return impractic- 
able.—Morehead v. Gayle. 224 

. Where one became the purchaser of a diseased slave, at a stipula- 
ted valuation, under an agreement that she was to be retained, and 
if she did not recover, was not to be paid for:—held that the period 
of the slaves recovery was limited to the maturity of the note, given 
for her value; or at least, to the expiration of such reasonable time, 
as a jury might determine.— Tarver v. Richardson and Rice. _ 331 

. Where, in such a case, several months after the sale, the slave was 
tendered the ventior, but refused; and subsequently sold by the ven- 
dee for less than the price, first stipulated to be paid in the event of 
her recovery; held, that the vendee did not thereby become liable 
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for the original price; but that he had the right to sell for the benefit 
of the vendor.— Jb. 331 
. Aplea to a suit on a bond, conditioned for the forthcoming of a slave 
(levied on) on the day of sale, that the slave died before the commence- 
ment of the suit is bad.—Burgess § Davis v. Sugg. 341 
. Where A; being the administrator of his father’s estate; and, to se- 
cure certain family slaves, procured an agent to attend the sale of 
the estate, and purchase the slaves in question, at a‘fair price: and, 
B, having a deed of trust upon the slaves, (which was wholly un- 
known to the administrator or the agent,) attended the sale, but con- 
cealed the existence of the deed; and, afterwards took possession of 
the slaves, in the night time, and-under circumstances to induce A 
to believe that they were about to be removed without the limits of 
the State: Held, that these circumstances, especially the conceal- 
ment of the deed, and the fact of the slaves being family property, 
so as to, render their restoration, in specie, desirable; presented a 
proper case for chancery jurisdiction, and authorised the issuance of 
a ne exeal.—Baker v. Rowan. 361 
. To constitute a necessary party to a suit in Chancery, there must 
exist not only a nominal title or interest, but an interest in fact; or 
such an agency or trust in right of another, as to make his recognition 
as a party essential to the security of the principal or cestui que trust.— 
Ib. 361 


SET-OFF. 

1. Itis competent for a party, when sued before a justice of the peace, 
for a sum over twenty dollars, to prove by his own oath a set-off to 
the plaintiff ’s demand, provided the set-off does not exceed twenty 
doltars.— Thomson v. Jones. 46 

2, But a defendant will not be permitted, after judgment has been ren- 
dered against him by a magistrate, for a sum exceeding twenty dol- 
lars, to pay a part, so as to reduce the claim below that amount, and 
take the case into another court by appeal, and claim the benefit of 
his own oath, so as to swear off the balance.—Jb. 46 


SHERIFF. : : 

1. A record, shewing that a motion was made and dismissed in the 
court below, against a sheriff, to compel the payment of money le- 
vied on one execution, to satisfy another, alleged to be prior in date, 
which discloses no proof or offer of proof of the facts; and which 
motion purports to have been made by “representatives” of a par- 
ty, not shewing who they were; is too indefinite to authorise a rever- 
sal for error.—Dickerson & Wayne vy. Toulmin. 52 

. Money paid on an execution, to a sheriff after the day on which it 
should be returned, will not amount to a satisfaction of the process— 
and no motion, can be sustained against a sheriff under any of the 
statutes, for failing to pay it over.—Barton et-al. v. Lockhart. — 109 
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3. The return of “satisfied” on an execution is presumed to be legal; 
and a sheriff to avail himself of the above principle, will not be per- 
mitted to show by the annexation of a date, that the execution was 
satisfied after the return day.--Jb. 109 

4. A notice against a sheriff for failing to pay over money, must show 
that the party intends proceeding for damages, as well as the amount 
collected, and interest; otherwise the former are not recoverable.— 
_ db. 109 

5. It is a good plea in abatement, that the sheriff who executes the pro- 
cess, is, beneficially, the plaintiff in the action.-—Mitchell vy. Allen. 

247 


SHERIFF’S RETURN. 

1. Money paid on-an execution, to a sheriff alter the day on which it 
should be returned, will not amount to a satisfaction of the process 
—and no motion can be sustained against a sheriff under any of the 
statutes, for failing to pay it over—Barvion-v. Lockhart. 109 

. The return of “satisfied”? on an execution, is presumed to be legal; 
and a sheriff, to avail himself of the above principle, will not be 
permitted to show, by the annexation of date, that the execution was 
satisfied after the return day.---Jd. + 109 


STATUTES. 

1. A retrospective act of the legislature, which would take away a 
right of property, or dissolve the obligation of a contract, would be 
unconstitutional and void.—Aldridge v. The Tuscumbia, Courtland 
and Decatur Ra&l Road Company. 199 

2. But the legislature may pass an act that in many respects would be 
retrospective, yet valid—such as an act changing’a remedy, after a 
cause of action has accrued---changing the jurisdiction of a court, 
or a mode of securing testimony, &c.---J0. 199 

3. Semble—The prohibition against the passage of ex post factolaws in 
the constitution of the United States, applies to criminal, not civil 
cases.—Ib. Pa 199 

4. The condemnation of private property to the uses and purposes of a 
rail road company, under a charter granted by the legislature, which 
allows to the party whose property is condemned, a just compensa- 
tion, to be ascertained by a jury; is clearly within the power of the 
legislature.---Ib. . 199 


STATUTES OF OTHER STATES. 

1. The printed statutes of any of the States of the Union, purporting to be 
published by authority ofa law ofthe State, are entitled to be receiv- 
ed as evidence, in the courts of this State, of the public acts of such 
State.---Coxr § Cox v. Robinson. 91 


2. Whether this rule would be applicable to private acte~quate.-0P 
9 
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TRESPASS. 

i. In an action of trespass qut@re clausum fregit, for taking away a 
house; evidence that the same was taken away with plaintiff’s con- 
sent, is not admissible under the general issue, in defence to the ac- 
tion.---Finch’s Levecuiors v. Alston. 83 

Pe eae Scere Sam: SUE. peyen enn Ne Py eeaoree . 

LA charg | inthe q ' lai ation, filed in such agtion, that the “defendant 
broke and entered plaintiffs close,”’ is a sufficient averment of pos- 
session, to authorise the admission of testimony to show that the 
plaintiff was in possession at the time the trespass was committed.--- 
Tb. 83 

In this action, evidence of an outstanding title is not-admissiple on 
the part oi the Gelendant, to justily a trespass to lands in the posses- 
sion of the plaintifl.---£D. 83 

. The presumption of law is, that he who has possession, has the ti- 
tle.—Jb. 83 
Where A’s close lias been entered, and a house removed, which 
house is found on the land of, and occupied by B---in an action of 
trespass, under the plea of not guilty, it is presumable that B. is the 
trespasser, and the onus probandi of the contrary, rests on the defen- 
dant.---lb. 83 

It cannot be plead, in justification to an action of trespass, for 
false imprisonment, that the defendant had reason to believe the 
plaintiff a murderer, whose description he answered.---Sugg v. Pool 
et al. 196 


. Such facts can only go in mitigation of damages.---Ib. 196 


TROVER. 

1. The action of trover, like the action of assumpsit, is competent to 
administer justice between parties, according to the rules of equity. 
M’ Gowen et al. vy. Young. 160 

2. The courts of law, in actions of trover, are authorised to investigate 
the justice and equity of the particular cause, ina similar manner 
and on similar principles to those, by which, in such courts, the de- 
fence of partial failure of consideration, is sustained.—Jb: 160 

. Chancery will not relieve against a judgment at law, in trover, be- 
cause recovery was had by the plaintiff, of a larger estate, than, as 
was alleged, he was entitled to, the defendant having omitted to es- 
tablish, in the suit at law, the particular nature of the plaintiff’s in- 
terest, by competent proof.—W’ Gowen et al. v. Young. 160 

. So, where a plaintiff having a life-estate in slaves, brought trover 
to recover their possession, and the action was defended by the re- 
mainder man, who offered no proof of his residuary interest; the 
latter held, unentitled to relief in Chancery, on the allegation, that 
the jury not taking the particular estate of the plaintiff into conside- 
ration, gave the value of the absolute property, as damages in the 
suit at law.—TJb. 160 

5.'Trover is an equitable action, and has a full cognizahce of the equi- 
ty and justice of the case.—-Bates et al v. Murphy et al. 161 


vol. 2. 65 
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6. It is a well established principle, that in trover, the defendant cas 
defeat the plaintiff’s action, by showing an out-slanding paramount 
title in a stranger.---Jb. 161 

. In trover by morgagee, the legal measure of his damages, is the 
amount of the mortgage debt. And the law recognises no distinc- 
_ in this principle, whether against the mortgagor or a stranger. 

b. 4 161 

. Saving to a mortgagee all legal and necessary protection to his debt, 
the rule seems to be, that the mortgagor or any other person, against 
whom trover is brought, may limit the recovery of the plaintiff, to 
the extent of the mortgage debt actually due.—JD. 161 

. Semble—That Chancery would be competent to relieve against an 
excessive judgment, obtained in trover, by a mortgagee; but it 

’ should appear that the judgment at law, was properly defended by 
the defendant: and he must have omitted no effort for defence, ayail- 
able to him at law.—Jb. , 163 

10. A having borrowed money of B, on an agreement to place in B’s 
"possession a slave, whose services were to discharge the interest, un- 
til a certain amount was paid; afterwards, on payment of the stipula- 
ted amount, got the possession of the slave: held, in trover, to re- 
gain possession by B, that proof of the value of the services of the 
slave, by way of disclosing, that the whole amount loaned, had been 
discharged; was incompetent.---Hamer v. Harrell. 323 


TRUST. 

1. That a trustee, in a deed of trust, made to secure liabilities, incur- 
red by the cestut que use, declined making oath to the trust property, 
in order to determine the right of the property against executions 
levied on it; held, not to be a sufficient equity to sustain a bill.— 
Duncan and Lane v. Simmons. 356 

2. If such trustee had refused to make the claim, Chancery could be 
‘resorted to.— Jb. 356 


USURY. 

1. Semble---That where money is loaned, and aslave is taken as secu- 
rity for its re-payment, on a contract that the use of a slave, shall go 
in discharge of the interest---if the value of the services of the slave 
greatly exceeds the legal rate of interest, the contract is usurious 
and void.---Hamer v. Harrell. 323 


VENDOR AND VENDEE. 

1. Where one became the purchaser of a diseased slave, at a stipula- 
ted valuation, under an agreement that she was to be retained, and 
if she did not recover, was not to be paid for:—held that the period 
of the slaves recovery was limited to the maturity of the note, given 
for her value; or at least, to the expiration of such reasonable time, 
as a jury might determine.— Tarver y. Richardson and Rice. 331 
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2. Where, in such a case, several months after the.sale, the slave was 


tendered the vendor, but refused; and subsequently sold by the ven- 
dee for less than the price, first stipulated to be paid in the event of 
her recovery; held, that the vendee did not thereby become lable 


for the original price; but that he had the right to sell for the benefit 
of the vendor.— Jb. 331 


VERDICT, 

1. Under an issue, formed to try the question of property between a 
claimant and a plaintiff in execution, the jury have no right to ren- 
der a verdict against the claimant, on the ground of infancy.---Mun- 
dine v. Perry. 130 

2, The proper course in such case, isto move for an issue to try the 
question of infancy, or for the appointment of a guardian.---Ib, 130 

3. Where a cause appears from the record to have been continued se- 
veral times by the defendant, and the jury find a verdict as-on issue 
joined—in the absence of any exceptions to the want of an issue in 
the court below, the appellate tribunal will presume such issue to 
have been regularly joined, and lost from the reeord.— Castleberry v. 
Pearce. 141 


VOTING. 


1. In a qui tam action for voting at an election, without qualifications, 


held— 


First-—That the act of voting at an election, is not complete, until 
the ballot is put into the box, when the name of the voter is also en- 
tered on thelist kept by the clerks. 

Second—That no forfeiture is incurred, by voting without qualifi- 
cation, unless the voter’s name be inserted on the list of persons vo- 
ting 

Thitd---That a voter’s name on the list of the persons voting, is 
prima facie evidence of his having voted. 

Fourth---That the insertion of a voter’s name, on such list, is not 
the vote, but the highest evidence of the vote+--and such list must 
be produced, or its loss or destruction shown, before parol testimony 
of the fact of voting, is admissible.---Blackwell y. Thompson. 348 


WAGER. 

1. An action can not be maintained, in this State, to recover back mo- 
ney lost onta wager.— Tindall v. Childress & May. 250 

2. A note executed on sufficient consideration, but lost by an assignee 
on a horse race, can not be avoided by the payor, in the hands of a sub- 
sequent innocent holder, under the statute of 1807, on the subject of gam- 
ing considerations.—Jb, 250 

3. The statute of 1807, on the subject of gaming, does not embrace the 
case of a transfer or assignment of a note, won at gaming.—Jb. 250 
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WARRANTY. . 

1. In an action on a promissory note, brought by the assignee thereof, 
which note was given for the price of a slave, purchased on an ab- 
solute warranty of soundness---held, that evidence of the unsound- 
ness of the slave, at the time of the sale, (amounting to an entire 
failure of consideration,) was sufficient to entitle the defendant to a 
verdict, without proof that the vendor knew of the unsourMness; 
and without proof of an offer to return the slave—it appearing that 
the slave died so soon after the sale, as to render a return impractic- 


able.— Morehead v. Gayle. 994 


WILL. ‘ 


1. A devise of estate to certain heirs, and and also to the heirs of one de- 
* ceased, to be equally divided among each—vests in the latter, only one 
share.—Billinslea v. Abercrombie. 24 
2. Aswhere A by his will bequeathed certain estate, real and person- 
al,.to his five children, and “‘alsoto the heirs and legal representa- 
tives of his daughter G, deceased, to be equally divided among each;” 
held that G’s children only took a sixth part, and not each one an 
equal portion with A’s children.—Jb. 24 
3. Where it appeared that a deceased party applied'to an attorney to 
prepare a will, under certain instructions, (by which he designed 
particularly to provide for a dependent sister, independent of the 
control of a dissolute and extravagant husband,) and the will being 
prepared, was exhibited to the applicant, and, in the presence of the 
attorney and a witness, he made unimportant alterations, and seem- 
ed satisfied with the draft thus altered, and ¢ gave the same to the at- 
torney to be copied; and the said draft, after being copied, was han- 
ded to the applicant to be executed, and he received it, saying he 
would think of, or examine #; and after his death the said copy, (un- 
altered and proved to be the exact copy of the draft, sq altered by 
the applicant,) was found in his possession---held to have been im- 
properly admitted to probate, as a devise of the personalty of the 
deceased.---.Malone v. Harper et et. 454 


WITNESSES. 


1. ‘Where the depositions of witnesses, taken under the authority of a 
commission, directed abroad, appeared to have been sworn to before 
the commissioners, held that this was sufficient, to authorise the pre- 
sumption, that the witnesses had been sworn in a legal manner, and 
by an officer authorised by law, to administer an oath.— Glover v. 
Millings. 28 

. In such case, held, not essential for it to appear, that the package 
containing the depositions, had been deposited in the post office, by 
the commissioners: such will be presumed to be the fact.—Jb. 28 

. The 11th and 13th sections of the act of 1807, ‘concerning witness- 
es,” contain distinct and independent provisions, for taking testimo- 


‘ 
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ny, (in the different modes prescribed,) and a party seeking such 
testimony, is at liberty to select either course.—IJb. 28 
4, It need not be shewn, in the record of the testimony taken under a 
commission, that the commissioners adjourned from day to, day du- 
ring the time in which the commission authorised the duty to be dis- 
charged.—Ib. 28 
5. The long established rule of evidence, that hearsay is not admissible, 
will. not admit of an exception, in cases where a party applies for 
his freedom; and where he seeks to establish a fact which living 
witnesses may attest, which fact is not one of the known exceptions 
of pedigree, presciption, &c.---Jb. 28 
6. The record and testimony of deceased witnesses in a previous suit 
«between the same parties,({in contracts respecting property,) are ad- 
missible as evidence, in a subsequent suit, to contest the same right, 
either for or against thesame parties, or privies in blood, in estate 
orlaw. But such privity must first appear to exist, and such testimo- 
ny to have been regularly and judicially taken.—-Bryant v. Owen.134 


WRIT 

1. Where a writ issues against two, and is served on but one, the plain- 
tiff a right to discontinue as to the party not*served, and proceed 
against the other—and in such cases, it is sufficient for the plaintiff 
to state in his declaration, that he does discontinue.—M’ Rea & M’- 
Millian v. Foster. 143 

. A plea in abatement, that the defendant was a resident and freehold- 
er of another county at the time of the service of the writ, is bad.— 
Mitchell v. Allen. 247 

. If a party is not a resident and freeholder, in a different county 
from that in which sued, at the time of the issuance of a writ, he can 
not, by acquiring such residence and freehold, after the issuance of 
the writ, and before its service, plead such residence and freehold in 
abatement.—Jb. 247 
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imbued with the learning of Pleading. 
With sentiments of high esteem and respect, 
Yours sincerely, 


A. SPENCER. 
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